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United States Court of Appeals for the 

District of Columbia 


No. 6598. 

Landy Fisher, Plaintiff in Error, 

I 

VS. 

! 

Washington Coca Cola Bottling Works, Inc., 

a Corporation. 


1 Municipal Court of the District of Columbia. 

I 

I 

No. 310546. 

I 

Lindy Fisher, Plaintiff, 
vs. 

Washington Coca Cola Bottling Works, Inc., a Corpora¬ 
tion, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal Court of tl^e Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-ehtitled 
cause, to-wit: 

2 Amended Bill of Particulars, Count 1. 

Filed July 29, 1935. 

The plaintiff, Landy Fisher, sues the defendant, Wash¬ 
ington Coca Cola Bottling Works, Inc., a corporation, for 
that prior to the 22nd day of May, 1935, the defendant pre¬ 
pared and bottled a beverage known as “coca Cola” ydiich 
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was sold to and consumed by the general public; that in the 
course of its business, the defendant sold numerous bottles 
of said beverage bottled as aforesaid to various dealers and 
consumers in the City of Washington, District of Columbia, 
and more particularly to one D. Butler, who owned and 
operated a store at 55 Florida Avenue, N. W., in said City; 
that the plaintiff on to-wit the 22nd day of May, 1935, did 
purchase a bottle of Coca Cola prepared and bottled as 
aforesaid from the said D. Butler at 55 Florida Avenue, 
N. W.; that the Coca-Cola bottle contained in addition to 
the regular beverage known as Coca Cola, a thick, brown 
slimy liquid substance; that the plaintiff herein did partake 
of the contents of the said bottle of Coca Cola purchased as 
aforesaid and did become violently ill and did suffer from 
poisoning for a period of approximately four days. 

That the defendant herein did immediately thereafter 
obtain possession of said bottle which contained said for¬ 
eign substance, and now has the same in its possession, 
unless it has destroyed said bottle or removed the contents; 
that the plaintiff, due to his said illness was forced to incur 
medical expenses in the way of medicine and doctor bills, 
which expenses amounted to $6.00, and the plaintiff did lose 
four days work, which loss amounted to $16.00; and the 
said plaintiff did suffer great bodily pain and mental an¬ 
guish ; that due to the negligence of the defendant the afore¬ 
said substance was present in the bottle of Coca-Cola as 
aforesaid; and that the facts and circumstances con- 
3 cerning the manufactured, bottling and distribution 
of the said bottle of Coca Cola are exclusively within 
the knowledge and control of the defendant, its servants 
and agent. 


Stipulation. 

Filed September 17, 1935. 

It is stipulated by and between the attorneys for the 
plaintiff and the attorney for the defendant in the above- 
entitled cause that the defendant is a corporation, and is 
engaged in the business of manufacturing, bottling and sell¬ 
ing a beverage known as Coca Cola, and that plaintiff will 
consent to the admission in evidence of photographs of the 
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machinery at the plant without being proved by the pho¬ 
tographer taking same. jHfl 

(Signed) MARK P. FRIEDLANDERj 

“ ROBERT I. SILVERMAN, 

Attorneys for Plaintiff. 

CORNELIUS H. DOHERTY, 

. Attorney for Defendant. 

Verdict of Jury. 

Sept. 17, 1935. Mins. 94, p. 98: 

Come now the parties hereto and a jury of good apd law¬ 
ful men of this District, to wit: 

Emmet R. Bonde, George E. West, Harvey R. Maijn, Mil- 
ton T. Pearson, Courney W. Geib, Otway A. Pratt, Edgar E. 
Sutter, Julian E. Lakey, James C. Roy, Nicholas Beiiozoski, 
Richard B. Phelps, Frederick J. Chapin, 

who are duly sworn to well and truly try the matters! of dif¬ 
ference between the plaintiff and defendant herein. There¬ 
upon, at the close of plaintiff’s case the defendant 
4 moves the court for a directed verdict in its favor, 
and upon consideration of said motion, it is Ordered 
that the same be, and it is hereby granted; whereupon the 
jury, under the direction of the Court, say they find in 
favor of the defendant. 

Judgment on the Verdict. 

September 23, 1935. Mins. 94, p. 123: 

It appearing under Rule of Court that judgment on the 
verdict in the above entitled cause should be entered, it is 
so ordered. Wherefore, it is considered that the plaintiff 
take nothing by this action, that the defendant go hence 
without day, be for nothing held and recover of plaintiff its 
costs of defense. " tMB 
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5 In the Municipal Court of the District of Columbia. 

No. 310,546. 

Landy Fisher, Plaintiff, 
vs. 

Washington Coca Cola Bottling Works, Inc., a Corpora¬ 
tion, Defendant. 

Bill of Exceptions. 

Be it remembered, that at the trial of this cause before 
presiding Justice George C. Aukam and a jury, duly em¬ 
paneled and sworn to try the issues herein, which trial was 
held on the 17th day of September, 1935, Landy Fisher, 
plaintiff herein, being first duly sworn, testified on his own 
behalf, on direct examination, in substance, as follows: 

That he was employed by the Pullman Company and 
around noon, on the 22nd day of May, 1935, he went into 
a delicatessen store operated by one Dan Butler on Florida 
Avenue, N. W., and there purchased a bottle of Coca Cola; 
that he did not open the bottle himself, but it was opened 
by Mr. Butler in his presence; that Butler did nothing 
except open the bottle and hand it to the witness; that 
he drank from the bottle and after taking the first drink, 
discovered that it had a peculiar taste, and was not like 
Coca Cola; that he began to get sick in the stomach and told 
Butler “This is not Coca Cola. It doesn’t taste like it.” 
Fisher said that Butler looked at the bottle and that there 
was something round like that thumb (indicating) in it; 
that it had a real bad taste and a kind of mouldy-looking 
something in it. He went to the annex and vomited, and 
decided to go see a doctor. He testified further that on the 
22nd day of May, before he went to the store, he had some¬ 
thing to eat about 7 o ’clock in the morning and between that 
and the time he drank the Coca Cola, he had nothing to 
drink except perhaps Coca Cola. 

6 The witness testified that he went to see Dr. Mat¬ 

thews in the 1700 block of First Street, and was 
treated there the same day of the occurrence; that he was 
given something in the form of a tablet by the doctor and 
returned the next morning, at which time he was given some 
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other medicine; that he did not work on the 22nd, and was 
off from work four days; that on the 22nd, the day he drank 
from the Coca Cola bottle, he was confined to bed all day 
after drinking from the bottle, and he was unable to go 
out at all. On the fifth day, he returned to work. Mr. 
Fisher further testified as to the amount spent for medi¬ 
cines. 

On cross-examination, the witness testified that he was 
employed by the Pullman Company since April of 1924, 
and had a regular route running between Washington and 
Jersey City. The bottle was opened right in front of him, 
and he was standing at the place where the bottle was taken 
out. He drank about a swallow of Coca Cola, gnd spit 
some of it out. Fisher testified that in three swallows he 
could consume a bottle of Coca Cola; that it was about 
11:30 when he drank from this bottle, and imniediately 
afterwards he began to feel sick in his stomach; that the 
liquid he drank had a pretty funny taste, but it did not 
taste like Coca Cola at all; that there was no fizz in the 
bottle at all; but it was sort of a dead liquid. Fisher fur¬ 
ther testified that he had nothing else to eat before that 
time, and that after drinking the Coca Cola he felt bad, 
became nauseated, weak and began to sweat; that he did 
not vomit, but gagged; that it was not a product of his 
imagination, but something that would make anybody gag 
and vomit. He testified that he went to see Dr. Matthews 
immediately, and went back the next morning; that after 
seeing the Doctor the second day, he was at home all day 
and around in bed with pain; that on the third day, he 
didn’t get up until late, and stayed around the house all 
day; that it wasn’t until the fifth day that he reported back 
to work. 

I 

7 Upon redirect examination, Mr. Fisher testified 

that the substance was hanging in the bottle and 
did not become loosened when the bottle was shaken; that 
he did not know what it was; that it was white and brown, 
looked like a flame, was sticky, spongy and soft, but did 
not give way from the bottle. 

One Daniel F. Butler was next called as a witness for 
the plaintiff, and after being first duly sworn testified that 
he operated a store at 55 Florida Avenue, N. W., at which 
he sells Cola Coca purchased from the Washington Coca 
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Cola Bottling Company and that he had Coca Cola in his 
store for sale on the 22nd day of May, 1935; that he pur¬ 
chased Coca Cola daily. He remembered that on that date 
Landy Fisher came into the store and bought a bottle of 
Coca Cola which he, Butler, opened and handed to him; 
that when he opened the bottle he did not put anything 
in it, but merely opened it and handed it to Fisher; that 
Fisher drank practically half of its contents, and when 
he drank a portion discovered that there was something 
in it which he showed to Butler; that it looked like it was 
corroded and a little white, and was hanging on the side 
of the bottle; that Fisher said, “Well, it don’t taste like 
Coca Cola—it looks like it taste salty.” He went into the 
lavatory as though he was half-sick, and when he came out, 
he left the store; that the bottle was set up on the counter 
and he talked to the employee who delivered Coca Cola to 
him daily; the employee said he would take the Coca Cola 
bottle and show it to his people; that the uniform of this 
employee had the name “Coca Cola” written on it; that 
he didn’t know the name of this man. The witness testi¬ 
fied further that before the bottle -was opened and handed 
to the plaintiff, it was kept in the ice-box—a very sanitary 
ice-box—with the other soft drinks. 

On cross-examination, Butler testified that there was no 
one else working in the store with him but his brother, and 
that sometimes his wife helped him in the evenings; 
8 that he has seen Landy Fisher since the 22nd day 
of May and Fisher has purchased Coca Cola since 
that date; that on6 day prior to the 22nd day of May, and 
a few hours before the man came in, Butler bought some 
Coca Cola; that he sometimes bought two cases daily, and 
it is impossible that some of these bottles were there in 
his store for some length of time; that he does not keep any 
bottles in stock. He stated that he buys a box or two boxes 
daily—whatever he thinks his purchasers would buy each 
day, and there are probably some left over when the Coca 
Cola representative comes around with another case; that 
it is not probable but possible that those bottles get mixed 
up’ and one may be there for some time, but most generally 
he sells out his supply. 

The witness further testified that, he did not talk the 
matter over with Landy Fisher and did not give any 
thought to it; that it was around about three or four days 
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before he came in to see him again; at the time h^ drank 
the Coca Cola, Butler was not talking to him, but noticed 
his appearance, and he looked frightened and pa|e. 

On redirect examination, the witness stated that! Fisher 
looked different than he usually did—pale, and the jway he 
explained himself, a little nauseated. 

On recross-examination, the witness stated he whs wait¬ 
ing on his customers and paid no attention to plaintiff until 
plaintiff called his attention to the matter, but witness 
could not remember the names of the customers. 

There was filed in the cause a stipulation signed b^ coun¬ 
sel that the defendant is a corporation and is engaged in 
the business of bottling, manufacturing and selling ai bever¬ 
age known as Coca Cola. 

Plaintiff, after testimony taken as aforesaid, thereupon 
rested his case, and defendant thereupon moved for a di¬ 
rected verdict. After argument of counsel, the Court 
9 instructed the jury that their verdict must be'for the 
defendant, and to such instruction the plaintiff duly 
noted an exception. The jury after returning such verdict, 
was discharged. 

The foregoing is the substance of all the testimony bear¬ 
ing upon the exceptions herein reserved on behalf of plain¬ 
tiff. j 

And thereupon, and as said exception was duly noted and 
allowed as aforesaid and duly entered upon the minutes of 
the court, before the jury returned its verdict, and because 
the matters and things hereinbefore recited are not mat¬ 
ters of record, in order to make the same a part of the 
record herein, which is hereby ordered, so that the plaintiff 
may 1 have his case reviewed on appeal, the plaintiff; by his 
attorneys, moves the court to sign and seal this, his bill of 
exceptions, to have the same force and effect as if each and 
every one of said exceptions had been separately signed and 
sealed, which motion is granted by the court; and thereupon 
the plaintiff tenders this, his bill of exceptions, and requests 
the court to sign and seal the same, which is accordingly 
done, now for then, this 6th dav of November, 1935. 

GEORGE C. ATJKAM; 

Presiding Judge. 

I Consent. 

CORNELIUS DOHERTY, 

Attorney for Defendant. 

Filed Nov. 6,1935, Municipal Court, District of Columbia. 
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10 Assignment of Errors. 

Filed October 7, 1935. 

Comes now the plaintiff in the above entitled cause and 
for assignment of errors on appeal says: 

1. That the Court erred in directing a verdict for the 
defendant at the conclusion of plaintiff’s case. 

2. That the Court erred in holding that the plaintiff had 
not made out a prima facie case. 

3. That the Court erred in not permitting the case to go 
to the jury at the conclusion of plaintiff’s case on the issue 
of negligence on the part of the defendant. 

' (Signed) MARK P. FRIEDLANDER, 

“ ROBERT I. SILVERMAN, 

Attorneys for Plaintiff. 

Service of copy of the foregoing Assignment of Errors 
on C. Doherty, Attorney for Defendant this 8th day of 
October, 1935. 

(Signed) MARK P. FRIEDLANDER, 

Attorney for Plaintiff. 

11 Designation of Record. 

Filed October 7, 1935. 

A Writ of Error from the United States Court of Appeals 
for the District of Columbia having been issued to the 
Municipal Court for the District of Columbia on the 2nd 
day of October, 1935, the plaintiff hereby requests the clerk 
of the Municipal Court of the District of Columbia to pre¬ 
pare at the plaintiff’s expense, a transcript of the record 
on appeal, including therein the following papers and pro¬ 
ceedings, namely: 

1. Count one of the plaintiff’s amended Bill of Particu¬ 
lars. 

2. Stipulation filed in said cause. 

3. Verdict of Jury. 

4. Judgment on the Verdict. 

5. Copy of Bill of Exceptions signed and sealed by Court. 

6. Copy of Assignment of Errors. 

7. Copv of Designation of Record. 

(Signed) MARK P. FRIEDLANDER, 

“ ROBERT I. SILVERMAN, 

Attorneys for Plaintiff. 
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Service of copy of the foregoing Designation of Record 
on C. Doherty this 8th day of October, 1935. 

(Signed) MARK P. FRIEDLANDERj 

Attorney for Plaiktiff. 

12 [Stamp:] Filed Oct. 2, 1935. Municipal Cou|t, Dis¬ 
trict of Columbia. 

United States of America, ss: 

The President of the United States, to the Honorable 
George C. Aukam, Judge of the Municipal Court of the 
District of Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in tfie said 
Municipal Court, before you, between Landy Fisher,| Plain¬ 
tiff, and Washington Coca Cola Bottling Works, |Inc., a 
Corporation, Defendant, 310,546, a manifest erro|r hath 
happened, to the great damage of the said Plaintiff as by 
his complaint appears. We being willing that errors if any 
hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, do com¬ 
mand you, if judgment be therein given, that thenj under 
your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning th£ same, 
to the United States Court of Appeals for the District of 
Columbia, together with this writ, so that you have the 
same in the said Court of Appeals, at Washington,! within 
20 days from the settling of the bill of exceptions, or! within 
such additional time after the expiration of the 20 days as 
the court below or a judge thereof for sufficient cause shall 
allow; that the record and proceedings aforesaid bqing in¬ 
spected, the said Court of Appeals may cause further to be 
done therein to correct that error, what of right and accord¬ 
ing to the laws and customs of the United States | should 
be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 2nd day of October^ in the 
vear of our Lord one thousand nine hundred and thirty- 
five. 

[Seal United States Court of Appeals for the District 

of Columbia.] 

HENRY W. HODGES, 

Clerk of the United States Court of 
Appeals for the District of Colwlnbia. 
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Allowed by 

D. LAWRENCE GRONER, 

Associate Justice of the United States 

Court of Appeals for the District of Columbia. 

13 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia: 

I, Blanche Neff, Clerk of the Municipal Court of District 
of Columbia, hereby certify the foregoing pages, numbered 
from 1 to 12, both inclusive, to be a true and correct tran¬ 
script of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. 310546, wherein Landy Fisher is 
plaintiff, and Washington Coca Cola Bottling Works, Inc., 
is the Defendant, as the same that remains upon the files 
and of record in said Court. 

In testimonv whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 13th day of November, 1935. 

[Seal Municipal Court of the District of Columbia.] 

I BLANCHE NEFF, 

Clerk. 

Endorsed on cover: In error to the Municipal Court. 
No. 6598. Landy Fisher, plaintiff in error, vs. Washington 
Coca Cola Bottling Works, Inc., a corporation. United 
States Court of Appeals for the District of Columbia. Filed 
Nov. 13, 1935. Henry W. Hodges, Clerk. 
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